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Dear Mr Glanfield and Ms Sanderson 
 
 
Re :  Review of Legal and Administrative Costs in Dust Disease 

Compensation Claims 
 
Insurance Australia Group (IAG) is pleased to make a submission to the Review of 
Legal and Administrative Costs in Dust Disease Compensation Claims. 
 
IAG is of the strong view that the vast bulk of the compensation payable to dust 
disease victims should be made to the victim and not expended on the frictional costs 
of a claim. IAG believes this view is aligned with the communities expectation that dust 
disease victims should be compensated in an expeditious and financially fair manner 
and that compensation should be funded by liable, negligent parties. 
 
IAG strongly endorses the proposals advanced by the submission from the ICA. IAG 
believes the reforms advanced by the insurance industry deserve careful consideration. 
 
In particular, IAG encourages the review to give detailed attention to the merit of the 
proposal advanced in Part A of the submission. This section describes the mechanisms 
for the evaluation and early resolution of claims through an administrative process to 
operate in conjunction with the existing procedures and processes of the Dust Disease 
Tribunal.  
 
IAG would like to propose to the Review that a comprehensive and independent study 
of cost issues identified in the Issues Paper be commissioned by the Review. IAG 
strongly recommends inviting Professor Ted Wright, Director, Justice Policy Research 
Centre to conduct the study. IAG would be willing to meet a substantial proportion of 
the costs of such a study if the study was to be given the necessary access to records. 
 
IAG believes reform of the current processes for handling and resolving dust disease 
compensation claims and the examination of mechanisms to reduce legal, 
administrative and other costs to the existing common law system should be measured 
against four ‘guiding principles’ of successful personal injury compensation schemes. 
These principles are equity, transparency, speed and sustainability. 
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The measurement of reforms against these ‘guiding principles’ will ensure the system 
for the determination and payment of dust disease compensation provides for long  
 
term fairness to all parties and delivers a significant level of predictability in determining 
the appropriate level of liability and compensation to parties. 
 
Should you be interested in discussing the contents of the attached submission please 
do not hesitate to have your office contact me at Insurance Australia Group, Insurance 
Strategy on 02 9292 3097. 
 
Yours sincerely 
 
 
 
Douglas R. Pearce 
Group Executive, Insurance Strategy 
Insurance Australia Group 
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REVIEW OF LEGAL AND ADMINISTRATIVE COSTS  

IN DUST DISEASES COMPENSATION CLAIMS 
 

SUBMISSION BY  
INSURANCE AUSTRALIA GROUP (IAG) 

 
 
Introduction 
 
Insurance Australian Group (IAG) is pleased to make a submission to the NSW 
Government Review of Legal and Administrative Costs in Dust Diseases 
Compensation Claims. IAG welcomes the recognition by the Government that changes 
could be made to the existing common law system to ensure legal and administrative 
costs to dust disease claimants are minimized while ensuring that any identified cost 
savings do not adversely impact on a claimants compensation entitlements. 
 
In preparing its submission, IAG is mindful of the Terms of Reference of the Review 
and the requirement to consider current processes for handling and resolving dust 
diseases compensation claims and the identification of ways in which legal, 
administrative and other costs can be reduced within the existing common law system 
in New South Wales. 
 
Significantly, IAG believes the Review’s restrictions to examine the possible scenarios 
associated with more significant reform to the common law system and/or the 
introduction of a statutory scheme to resolve dust disease compensation claims means 
the benefits of reforms in other personal injury jurisdictions are not currently open to 
examination and assessment as to their suitability in the dust disease claims 
environment. 
 
IAG concurs with the comments of the Report of the Special Commission of Inquiry into 
Medical Research and Compensation Foundation that it is “a legitimate political choice 
to provide for an administrative rather than court-based scheme for compensation” and 
that it is open to interested parties to “make a case to Government that damages in 
asbestos related cases should be assessed on the same basis as adopted in relation 
to other classes of personal injury litigation”. 
 
Notwithstanding these comments, as a member of the Insurance Council of Australia 
(ICA), IAG has made a contribution to the extensive consultation with insurers 
conducted by the ICA which has been the basis of its submission to the Review of 
Legal and Administrative Costs in Dust Diseases Compensation Claims. 
 
As identified later in this submission, IAG strongly endorses the proposals advanced by 
the ICA and encourages the review to give detailed attention to the merit of the 
proposals advanced by the ICA which describe the mechanisms for the evaluation and 
early resolution of claims through an administrative process which will operate in 
conjunction with the existing procedures and processes of the Dust Disease Tribunal 
(DDT).  
 
Insurance Australia Group (IAG) 
 
IAG is the largest general insurance group in Australia and New Zealand (by reference 
to premium written in these countries). It provides personal and commercial insurance 
products under some of the most respected and trusted retail brands including NRMA 
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Insurance, SGIO, SGIC, CGU and Swann Insurance in Australia, and State and NZI in 
New Zealand. 
 
IAG’s core lines of business include home insurance, motor vehicle insurance, 
business insurance, consumer credit insurance, product liability insurance, compulsory 
third party (CTP) insurance, workers compensation insurance and professional risk 
insurance. 
 
As a significant commercial insurer in Australia, IAG has an exposure to Asbestos 
which, whilst not the highest in the industry in Australia, is still significant. IAG notes the 
exposure of both State and Federal Governments is significantly higher than that 
attributable to insurers such as IAG. 
 
IAG has a crucial interest in the long-term viability of insurance as a product valued by 
the Australian community. IAG believes that there are 5 principle ways in which the 
insurance industry can best meet these objectives. These are:- 
 

• Investing in robust risk control frameworks and mechanisms that protect 
policyholders and provide certainty to shareholders; 

 
• Pricing products realistically; 

 
• Paying the legitimate claims of policyholders; 

 
• Ensuring that customers understand what they are buying when they purchase 

a policy, and that products do not arbitrarily advantage or penalise particular 
individuals or groups; and 

 
• Committing to, and supporting, on a continuing basis, a comprehensive and 

clearly defined regulatory framework that facilitates more affordable premiums 
and more predictable claims costs. 

 
IAG and Reform of Personal Injury Schemes 
 
Over many years, IAG has made a significant contribution to the reform of a number of 
insurance related schemes throughout Australia. Of particular relevance was the 
development of the New South Wales compulsory third party (CTP) scheme and the 
Western Australian workers’ compensation scheme.  
 
In both these instances, IAG has taken a leading role in working with Government and 
other parties to develop and structure insurance schemes that have provided for a 
sustainable and affordable insurance market as well as meeting the legitimate 
aspirations of the community for fair compensation to injured persons. 
 
The success of the reform process and initiatives arising from it are best evidenced in 
the New South Wales CTP scheme which is showing significant improvements across 
the ‘four arena’ assessment categories of affordability, effectiveness, fairness and 
efficiency. For consumers, this is realised in significant reductions in premiums relative 
to average weekly earnings while insurers are benefiting from improved predictability 
and stability following the introduction of scheme reforms. 
 
On the basis of the success of previous reforms to personal injury schemes, IAG 
encourages the Review to continue to engage insurers in the development and 
monitoring of reforms to dust disease compensation claims. 
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Guiding Principles for Managing Dust Disease Claims  
 
The desirability and suitability of reforms to the current processes for handling and 
resolving dust disease compensation claims and the examination of mechanisms to 
reduce legal, administrative and other costs to the existing common law system should 
be measured against the four ‘guiding principles’. 
 
The measurement of reforms against these guiding principles will ensure the system 
for the determination and payment of dust disease compensation payments provides 
for long term fairness to all parties and delivers a significant level of predictability in 
determining the appropriate level of liability and compensation to parties. 
 
The outcome of any reform initiatives should be the delivery of greater efficiencies in 
maximising the legitimate compensation claims of victims of dust diseases, ensuring 
compensation is funded by liable, negligent parties. 
 

• Equity  
 
The equity principle advances the concept that the bulk of compensation payments 
should go to those claimants who have the most significant medical damage. The 
determination of compensation should be made based on the assessment of actual 
disability and damages incurred. A claimant’s ability to access appropriate levels of 
compensation should not be restricted by the quality of the claimant’s legal, medical or 
other representatives. 
 
Ensuring equity in the process requires the provision of assessments to claimants on 
an equal and fair basis by experts who are genuinely independent of plaintiffs and 
defendants. Ideally, these individuals would be nominated and regarded by their peers 
as preeminent in their field of expertise and, where necessary, open to peer review. 
 

• Transparency  
 
The transparency principle requires that the process for the determination and 
destination of compensation must be open to scrutiny by all parties. 
 
A compensation process that does not provide for a high level of transparency breeds 
a lack of trust and suspicion among parties and promotes adversarial mechanisms of 
resolution, and inhibits a thorough, ongoing assessment of a variety of issues (medical 
assessment, legal costs, appropriate longer term care methods) central to maintaining 
the legitimacy of the system. 
 
A system that imbeds transparency reinforces the equity principle, ensuring all parties 
are being afforded the same rights, privileges and benefits. 
 

• Speed 
 
The extended latency of dust diseases coupled with the tenacity of mesothelioma in 
particular, makes improving the timeliness of compensation processes central to 
reforms. IAG is strongly of the view that plaintiffs should be compensated as 
expeditiously as possible, with these funds used to ensure the highest quality of 
medical and other care during the remaining duration of their lives. 
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Further, the earlier that intervention can be obtained to assist in the treatment of 
medical conditions, the better the outcome for the patient. This is most notable in the 
non-fatal conditions. 
 

• Sustainability  
 
Any successful approach to the management of compensation claims for dust 
diseases, as with any bodily injury compensation scheme, requires that the scheme is 
able to meet both the immediate and future claims of plaintiffs. 
 
A key feature of reform should be to ensure the long-term viability of compensation to 
plaintiffs while at the same time instill in the community a sense of confidence about its 
ability to meet the future claims of plaintiffs. 
 
A commitment to the principle of sustainability will ensure that intergenerational 
fairness is recognised as being a core principle in determining the suitability or 
otherwise of proposed reforms. 
 
Independent Review of Costs 
 
IAG expects that clarity surrounding the true extent of legal costs incurred by claimants 
and defendants may not be obtained through this particular review process. As 
identified by the ICA submission, supported by the experience of insurers, there is little 
empirical data available as to the legal costs incurred by a claimant’s solicitor in 
prosecuting a claim and a defendant’s knowledge of a claimant’s legal costs is 
essentially confined to anecdotal evidence obtained during the course of settlement 
negotiations.  
 
However, two observations are worthy of note:- 
 

(1)  Generally, it has been the experience of insurers that the costs 
component sought to be recovered by a claimant’s solicitor varies 
between resolution early in the life of a claim and resolution at the 
hearing. Similarly, the legal costs incurred by a defendant are reduced if 
a claim is settled prior to the hearing. 

 
(2)  It is acknowledged that the majority of matters resolve by way of 

negotiated settlement and that the settlements are almost invariably on 
an “inclusive of costs” basis. Accordingly no reliable data exists in 
relation to the legal professional costs and disbursements levied upon 
Claimants by the solicitors who act for them in proceedings before the 
DDT.  

 
IAG supports the view that a comprehensive study dedicated to examining the existing 
legal costs of claimants and defendants would guide this review process and greatly 
inform reform initiatives. A review of this kind should have access to reliable records of 
legal professional costs and disbursements charged in respect of any given type of 
claim.  
 
IAG would like to propose to the Review that a comprehensive and independent study 
of cost issues identified in the Issues Paper be commissioned. IAG would be willing to 
meet a substantial proportion of the costs of such a study if the study was to be given 
the necessary access to records. 
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Examination of international jurisdictions shows a trend towards standardizing 
compensation amounts with varying degrees of sophistication and flexibility. IAG 
believes that there may be evidence to support a view that such schemes produce 
similar results for claimants to those currently produced in the existing adversarial 
system. 
 
Thus, we contend that the independent study referred to above should be extended to 
include the amount of awards to determine whether these observations are in fact the 
case. 
 
Further, the Rules of the DDT should be amended to ensure settlements identify legal 
costs separately from damages awards. The establishment of a centralised register of 
the costs levied would enhance the ability of future inquiries to access legal costs 
information. Such a reform initiative would greatly enhance the transparency of the 
compensation process and reinforce the legitimacy of all participating parties. 
 
Proposals for Reform 
 
IAG strongly endorses the proposals advanced by the submission from the ICA. IAG 
believes the reforms advanced by the insurance industry deserve careful consideration. 
 
In particular, IAG encourages the Review to give detailed attention to the merit of the 
proposal advanced in Part A of the submission. This section describes the mechanisms 
for the evaluation and early resolution of claims through an administrative process 
which would  operate in conjunction with the existing procedures and processes of the 
Dust Disease Tribunal.  
 
IAG supports the industry view that a substantial proportion of claims which currently 
proceed to litigation in the DDT are able to be resolved through a formalised process of 
early negotiation between a claimant and a proposed defendant. The process 
proposed in the ICA submission will greatly facilitate a more fulsome exchange of 
information between parties to be followed, if necessary, by a mediation process. The 
proposal does not restrict the claimants entitlement to a judicial determination as failure 
to resolve the claim at mediation allows the claimant to proceed to litigation before the 
DDT. 
 
IAG is confident this proposal will lead to a reduction in the number of claims resolved 
by litigation, thereby producing substantial savings in legal costs. 
 
The three stage process – (1) Submission of a Claim Form (2) Imposition of an 
Evaluation Period (3) Mandatory Mediation – combined with the establishment of both 
a series of expert panels and an extensive and authoritative database available free of 
charge to parties by the DDT will allow for an increased number of speedier, negotiated 
settlements of Dust Diseases Claims. 
 
In a variety of ways, the proposals contained in the ICA submission are aligned to the 
‘guiding principles’ advocated by IAG as being central measurements to the suitability 
and desirability of any reforms to be considered by this review process. 
 
IAG contends that the proposals for the submission of a claim form and the introduction 
of a two tiered evaluation period are consistent with the principles of transparency and 
speed. Similarly, the proposal to appoint suitably qualified expert medical practitioners 
from an agreed panel of practitioners to examine claimants and review available 
investigations ensures an improved level of equity than currently exists. 
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Future Considerations 
 
IAG recognises the restrictions of the Terms of Reference of this Review and its 
inability to examine the significant medium to longer-term issues associated with the 
effective management of dust disease compensation claims and the appropriate care 
methods for dust disease victims. 
 
Nonetheless, IAG would like to draw to the attention of the Review its strong view that 
the significance of these issues requires a commitment to ongoing review, assessment 
and monitoring of the process of resolving personal injury matters in this area. 
 
IAG would like to ensure that the ‘guiding principles’ of equity, transparency, speed and 
sustainability are incorporated as key measurements when assessing the desirability of 
reform proposals. These principles are regarded as providing a significance basis for 
assessing the appropriateness of compensation payments and for reducing the 
transaction costs in the system. 
 
A review of international experience suggests that developments such as the Irish 
Personal Injury Assessment Board (PIAB) could be used as comparative models for 
improving the efficiency, equity and transparency of the existing DDT process. 
 
The PIAB was created in 2004 as a new statutory body set up to provide independent 
assessment of personal injury compensation for victims of workplace, motor and public 
liability accidents. This assessment is provided without the need for most of the 
previous litigation costs such as solicitors and barrister fees and expert costs 
associated with claims. These costs had significantly contributed to the high cost of 
insurance for consumers and businesses in the Republic of Ireland. The PIAB is 
funded by way of fees payable by defendants and are significantly less than litigation 
costs. The PIAB retains the right of parties to pursue their action through the Irish 
Courts.  
 
A commitment to an ongoing review, assessment and monitoring process of dust 
disease issues will be a substantial contribution to ensuring the management of dust 
disease claims remains consistent with community expectations. 
 
__________________________________________________________________ 
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