
ICA Submission to the NSW Review 
of Legal and Administrative Costs 
in Dust Diseases Compensation 
Claims 
 

 
Insurance Council of Australia Limited       January 2005
ABN:  50 005 617 318 
Level 3, 56 Pitt Street 
SYDNEY NSW 2000 
Phone:  +612 9253 5100 
Fax: +612 9253 5111 



ICA Submission to the NSW Review on Legal and Administrative Costs in January 2005 
Dust Diseases Compensation Claims 

Contents 
Contents ........................................................................................................................................2 

1 Introduction .......................................................................................................................3 

2 Executive Summary...........................................................................................................3
 

 Part A 

3 A New Claims Assessment Process ..................................................................................4 

3.1 Core Principle .......................................................................................................4 
3.2 Proposed Process.................................................................................................5 
3.3 Legal Costs Associated with the Proposed Process ..............................................9 
3.4 Database ............................................................................................................10 

 

 Part B 

4 Response to Individual Issues Raised in the Issues Paper ..............................................11 

4.1 Issue 1 – Diagnosis.............................................................................................11 
4.2 Issue 2 – Investigation of Exposure.....................................................................11 
4.3 Issue 3 – Commencing a Claim...........................................................................12 
4.4 Issue 4 – Data Concerning Pre-Claim Proceedings .............................................13 
4.5 Issue 5 – Early Settlement ..................................................................................13 
4.6 Issue 6 – Exchange of Information ......................................................................14 
4.7 Issue 7 – Settlement Conferences and Alternative Dispute Resolution ................15 
4.8 Issue 8 – Offers of Settlement and Cost Penalties...............................................16 
4.9 Issue 9 – Request for Particulars.........................................................................17 
4.10 Issue 10 – Discovery & Interrogatories ................................................................18 
4.11 Issue 11 – Subpoenae ........................................................................................18 
4.12 Issue 12 – Tribunal’s Streamlined Procedures.....................................................19 
4.13 Issue 13 – Use of Expert Witnesses ....................................................................19 
4.14 Issue 14 – Streamlining the Process for Contribution Disputes ............................21 
4.15 Issue 15 – Data Concerning Legal Costs.............................................................21 
4.16 Issue 16 – Regulating Legal Costs ......................................................................22 
4.17 Issue 17 – Cost Assessment ...............................................................................23 
4.18 Issue 18 – Reducing Legal Costs for Extremely Difficult Claims ..........................23 

 

Insurance Council of Australia  Page 2 



ICA Submission to the NSW Review on Legal and Administrative Costs in January 2005 
Dust Diseases Compensation Claims 

1 Introduction 
1. ICA is the representative body of the general insurance industry in Australia.  ICA members 

account for over 90 per cent of total premium income written by private sector general 
insurers.  General insurers (“insurers”) write products other than life insurance products.  
General insurance products range from those usually purchased by individuals (such as 
home and contents insurance, travel insurance, motor vehicle insurance) to those purchased 
by small businesses and larger organisation (such as product and public liability insurance, 
directors and officers insurance).   

 
2. ICA members, both insurance and reinsurance companies, are a significant part of the 

financial services system.  Recently published statistics from the Australian Prudential 
Regulation Authority (APRA) show that the private sector insurance industry generates direct 
premium revenue of $19.8 billion per annum and has assets of $66.6 billion.  The industry 
employs about 25,000 people. 

 
3. ICA members issue some 37.8 million insurance policies annually and deal with 3.5 million 

claims each year. 

2 Executive Summary 
 

4. The ICA welcomes the Review of legal and administrative costs initiated by the NSW 
Government. The ICA puts forward this submission following a process of extensive 
consultation with its insurer members. 

 
5. The Submission is in two parts. Part A describes a mechanism for the evaluation and early 

resolution of claims through an administrative process which it is proposed should operate in 
conjunction with the existing procedures and processes of the Dust Diseases Tribunal of 
New South Wales (“DDT”). Part B of the submission responds to the 18 issues detailed in 
the Issues paper. 
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Part A 

3 A New Claims Assessment Process 

3.1 Core Principle 

6. Across Australia, the majority of claims for damages for personal injury or death are resolved 
by negotiated settlement between the parties. Relatively few claims are formally determined 
by courts and tribunals. 

 
7. The ICA and its members believe that a significant majority of the claims which currently 

proceed to litigation in the DDT can be resolved through a formalised process of early 
negotiation between a Claimant and a proposed Defendant.  

 
8. The Core Principal the ICA and its members wish to promote is pre-litigation negotiation of 

claims for compensation, assisted by a process of Alternative Dispute Resolution (“ADR”).  
 

9. The process described below at 3.2 will facilitate resolution prior to litigation through the full 
and frank exchange of information between a Claimant and a proposed Defendant followed 
by a mediation process. If a claim cannot be resolved at mediation, the claim proceeds to 
litigation before the DDT with no impact upon the Claimant’s entitlement to a full judicial 
determination.  

 
10. An important feature of the core principle is that claims only proceed to be dealt with by the 

DDT once attempts to negotiate a settlement, and the recommended ADR processes, have 
failed to resolve the claim. In other words, the DDT should exist for the formal resolution of 
genuine disputes, not as the primary process by which claims for compensation are made 
and administered. 

 
11. The resolution of claims before litigation will produce a substantial saving in legal costs.  A 

reduction in the number of matters proceeding to litigation in the DDT will require less 
judicial and administrative resources, resulting in significant savings and expenses 
associated with the running of the DDT.  The additional administrative costs associated with 
the process will not be substantial.  

 
12. The Core Principal of promotion of a pre-litigation negotiation and resolution strategy 

accords with the recent direction of policy in the  United Kingdom, where the UK Department 
for Constitutional Affairs has published Pre-Action Protocols for Personal Injury Claims and 
Pre-Action Protocols for Disease and Illness Claims, the latter being directly relevant to dust 
diseases claims. 

 
13. In Australia, the Core Principal has been recognised locally through recent amendments to 

claims procedures in New South Wales for workers compensation claims and motor accident 
claims and for claims for damages for personal injury in Queensland under the Personal 
Injuries Proceedings Act 2002.  
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3.2 Proposed Process  

14. A three stage process is proposed for the early evaluation and negotiated resolution of Dust 
Diseases Claims. 

15. For any process to operate reliably and efficiently it must have an appointed controller who 
would undertake the range of functions set out in this submission. The appointed controller 
could take the form of a statutory body such as the Motor Accidents Authority as appointed 
under the motor accidents legislation or could be found in an expanded Registry function 
within the existing operations of the DDT. Whatever form the appointed controller takes, it is 
essential that a rigid accountability frame work for the exercise of the responsibilities of the 
appointed controller be established. 

 
16. For present purposes, the terminology “Registrar” and “Registry” is used when referring to 

the Appointed Controller and the office of the Appointed Controller respectively. The use of 
this terminology in no way reflects any submission that the Appointed Controller should or 
should not be the Registrar of the DDT. 

 
Stage 1 – Submission of a Claim Form 

 
17. A Claimant will be required to complete a Claim Form in a prescribed form. It is envisaged 

that the Claim Form would be supported by a statutory declaration and would encompass 
the following: 

 
(i) Details such as name (including any aliases), date of birth, address and full 

details of any dependants; 
 
(ii) Details of the claimed dust related condition as well as full details of any and 

all pre-existing medical conditions suffered by the Claimant; 
 

(iii) The name(s) of the proposed Defendant(s); 
 
(iv) A statement as to whether the Claim will need to be dealt with expeditiously 

as a Type I Claim or less expeditiously as a Type II Claim. (The Claimant will 
be required to specify whether the Claimant’s condition is such that life 
expectancy is reasonably expected to be more or less than three months. 
The first category of claims in which life expectancy is reasonably expected 
to be less than three months will be known as Type I claims; the second 
category of claims in which life expectancy is reasonably expected to be 
more than three months will be known as Type II claims). 

  
(v) Names and last known addresses of all medical treatment providers seen by 

the Claimant during the previous 15 years; 
 

(vi) An authorisation by the Claimant enabling a proposed Defendant to obtain 
access to the Claimant’s medical records (including any relevant pathology 
samples) and any records held by the Dust Diseases Board; 

 
(vii) A complete history of exposure covering: 

 
a. Employment history; 
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b. Details of any other exposure such as that sustained during home 

renovation; 
 
c. Details of exposure will also include circumstances of exposure with 

specific reference to duration, frequency and intensity of exposure and 
(if known) product identification and the source of supply; and 

 
d. Where multiple exposures are alleged, details will also be required as 

to the Claimant’s best estimate as to percentage exposure attributable 
to each proposed Defendant. 

 
(viii) Where the details are known or can be ascertained by the Claimant from the 

database (described later at 3.4) the Claim Form should also identify the 
insurer(s) of the proposed Defendant(s); 

 
(ix) Details as to the proposed claim for damages covering: 

 
a. Forecast range of General Damages (including loss of expectation of 

life, where appropriate) 
 
b. Past and future economic loss 

 
c. Past and future loss of superannuation entitlements 

 
d. Past and future medical expenses 

 
e. Past and future professional care costs 
 
f. Circumstance supporting any claim for Griffiths v Kerkemeyer 

damages 
 
g. Circumstance supporting any claim for Sullivan v Gordon damages 
 
h. Home modification costs 
 

18. The Claim Form should annex any documentation in support of the proposed claim for 
damages such as, birth certificate(s), certificate(s) of marriage, receipts/invoices for medical 
or care services, medical reports, hospital notes or tax returns within the possession of the 
Claimant at the time of completing the Claim Form. 

 
19. The Claim Form will be required to be lodged with the Registry within 28 days of a Claimant 

instructing his or her solicitor to proceed with a claim in relation to his or her dust related 
condition.  

 
20. The Claim Form must be served upon the proposed Defendant(s) and its insurer(s) (if 

known) within 7 days of lodgement with the Registry.  
 

21. Breach of either of the foregoing requirements will see an imposition upon the Claimant’s 
solicitor’s ability to recover costs for the preparation and lodgement of the Claim Form. The 
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Claimant is however entitled to lodge and serve the Claim Form in any lesser period should 
the urgency of the Claimant’s condition require so. 

 
22. The Claimant’s solicitor must notify the Registrar that the Claim Form has been served upon 

a proposed Defendant or Defendants and its insurer(s) (if known) by lodging a Certificate of 
Service with the Registry within 24 hours of serving the Claim Form upon the proposed 
Defendant(s). 

 
23. The proposed Defendant(s) and its insurer(s) (if known) must acknowledge service of the 

Claim Form by lodging a prescribed form with the Registry within 2 days of service of the 
Claim Form upon them. 

 
24. No fee will be payable in respect of the lodgement of the Claim From with the Registry. 

 
25. It is acknowledged that additional information or supportive documentation may come to 

hand after the Claim Form has been lodged and served. In this regard the emphasis should 
be placed upon early completion, lodgement and service of the Claim Form rather than upon 
comprehensive completion of the Claim Form. No penalty should attach to later amendment 
of the Claim Form providing the information was not available to the claimant or his or her 
solicitor at the time of initial completion, lodgement and service. 

 
26. To assist those Claimants who would prefer not to retain a solicitor to advise them in relation 

to this part of the Claim process, the Registry will provide an officer to assist the Claimant in 
completing the Claim Form. 

 
Stage 2 – Evaluation Period 

 
27. Different evaluation periods should be allowed depending upon whether the claim needs to 

be dealt with expeditiously or not (i.e. whether the Claim is Type I or Type II). 
 
28. Once the Claimant has served the Claim Form upon the proposed Defendant(s), the 

proposed Defendant(s) will have a period of 7 days to evaluate Type I claims and a period of 
56 days to evaluate Type II claims (“The Evaluation Period”). 

 
29. During the Evaluation Period any of the proposed Defendants may submit a request for 

further particulars to the Claimant’s solicitors. The request is to be limited to no more than 10 
questions, including sub parts. The Claimant’s solicitors will be allowed 2 days to respond to 
the request in Type I claims and 14 days to respond in Type II claims. Failure by a 
Claimant’s solicitor to respond to the request for particulars within the time frames given will 
see an imposition upon the Claimant’s solicitor’s ability to recover costs for the Evaluation 
Period. 

 
30. The proposed Defendant(s) must indicate whether it accepts the diagnosis detailed in the 

Claim Form within 2 days of service in Type I claims and within 14 days of service in Type II 
claims. 

 
31. Where diagnosis is not accepted, the proposed Defendant(s) must notify the Registrar by 

lodging a prescribed form with the Registry within 2 days of service in Type I claims and 
within 14 days of service in Type II claims.  
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32. The Registrar will then appoint a suitably qualified medical practitioner from an agreed panel 
of practitioners to examine the Claimant and review the available investigations. The 
Registrar will furnish the medical practitioner with a letter of appointment in a format agreed 
between the parties. The medical practitioner will have the authority to commission any 
further investigations (of a non-invasive kind) believed necessary to confirm diagnosis. The 
medical practitioner will then prepare a report detailing the history obtained from the 
Claimant and the results of the examination and review of investigations. The report will also 
set out his or her opinion in relation to diagnosis and causation. The report will be made 
available to all parties and the cost of the report and any additional investigations 
commissioned by the medical practitioner will be shared equally by all proposed Defendants. 
The report must be provided to all parties by the end of the appropriate evaluation period. 

 
33. No independent medical examinations will be allowed during the Evaluation Period. 

 
34. If there is a medical deterioration in a Claimant’s condition the Claimant’s solicitor must 

notify the Registrar of the deterioration and the need to reclassify the Claim from Type II to 
Type I. 

 
Stage 3 – Mandatory Mediation 

 
35. The ICA and its members see the provision of a process of mandatory mediation as an 

essential element in the resolution process. To this end, a Claimant should not be allowed to 
proceed to litigation before engaging in and completing the mediation process. This 
requirement should be enforced by means of an automatic stay of any proceedings 
commenced in the DDT by a Claimant before a Certificate is issued by the Registrar 
certifying the mediation process has been completed. 

 
36. The Registrar will maintain an agreed panel of legal practitioners experienced in the conduct 

of proceedings before the DDT to act as Mediators. To be considered fit for inclusion in the 
panel of Mediators, candidates must be accredited mediators with a least 10 years post 
admission experience as a legal practitioner. Ideally, candidates should have extensive 
experience in conducting matters before the DDT. 

 
37. The Registrar will appoint a time and date for Mediation within three days of a Claim Form 

being lodged in the Registry. For Type I Claims, the Mediation will be appointed to take 
place during a period of three days from the conclusion of the Evaluation Period. For Type II 
Claims, the Mediation will be appointed to take place during a period of 14 days from the 
conclusion of the Evaluation Period. 

 
38. The Mediation will be conducted on a “without prejudice” basis with only the final position of 

the parties recorded for the purposes of determining whether cost penalties should be 
applied at the conclusion of the litigated process. 

 
39. Where there are multiple proposed Defendants, the Mediation process will commence with a 

Defendants conference.  The Defendants conference will be appointed to commence at least 
two hours prior to the mediation, allowing the proposed Defendants to discuss and 
determine their respective positions on contribution. 

 
40. Where no agreement is reached in relation to contribution at the conclusion of the two hour 

Defendant’s conference, the Mediation with the Claimant will proceed upon the basis liability 
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for contribution is shared equally between the proposed Defendants. 
 

41. A Defendant may have ceased to exist prior to the commencement of a claim and that in 
these circumstances an application is usually made to the Supreme Court for orders 
restoring the Defendant to the Register of companies for the purposes of proceedings in the 
DDT. Restoration will only be granted where a policy of insurance exists to indemnify the 
company in respect of its liabilities for the proposed claim. In some instances the indemnity 
available under a policy of insurance is limited. In these instances, if the quantum of a 
proposed Defendant’s share exceeds the limit of that Defendant’s indemnity, the excess 
amount will be shared equally amongst the remaining proposed Defendants. 

 
42. Except in circumstances where the Claimant’s physical condition prohibits his or her 

attendance, the Claimant will be required to attend the Mediation. 
 
43. Where Mediation is successful in resolving a Claim, but where resolution was reached in the 

absence of an agreed apportionment between the proposed Defendants, the Claimant will 
be required to give brief evidence by way of de bene esse to assist in the resolution of future 
cross claims. The evidence will be recorded and the Mediator given the powers of a 
Commissioner to take evidence for future use in contribution proceedings before the DDT. 

 
44. Where Mediation is not successful in resolving the Claim, the final position of the Claimant 

and the proposed Defendant(s) will be recorded by the Mediator in a Certificate issued to all 
parties. The certificates are to remain confidential until an application on costs is made by 
either party at the conclusion of litigated proceedings in the DDT. 

 
45. Where the Claim proceeds to litigation in the DDT and the matter is resolved either by way of 

negotiated settlement or by way of verdict and the Claimant does not at least equal or better 
the best offer made by the proposed Defendant(s) at the Mediation, the Claimant’s solicitors 
will have no entitlement to be paid their costs of the litigated proceedings before the DDT. 

 
46. Where the Claimant succeeds in bettering his of her position by more than 20% on his or her 

last offer to the proposed Defendant or proposed Defendants, the Claimant’s solicitor will be 
entitled to be paid their costs of the litigated proceedings before the DDT on an indemnity 
basis. 

 
47. The Mediator’s fees are to be borne equally amongst all parties. 

 

3.3 Legal Costs Associated with the Proposed Process 

 
48. Due to the defined nature of the proposed assessment process it is ideally suited to a 

regime of event costing. It is acknowledged that some claims will require extensive 
investigation and research in order to complete the Claim Form, conversely some claims will 
require little investigation and research. 

 
49. A set fee should be assigned to each stage of the proposed assessment and mediation 

process. 
 

50. The ICA has not undertaken a detailed assessment of the costs that it would be appropriate 
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to allow in respect of each stage of the process. Given further time, the ICA would appoint a 
commercial cost assessor to analyse the attendances required and formulate a costs scale.  

 
 

51. The cost scale should incorporate anticipated disbursements such as report fees, mediators 
fees and barristers fees associated with the Mediation process. 
 

3.4 Database 

 
52. A unique feature of the DDT is the fact that its rules provide for historical and scientific 

evidence provided in one matter to be adduced in another matter without the need to again 
formally prove that evidence. A Claimant seeking to rely upon evidence given in an earlier 
matter is requested to notify the Defendant of the intended reliance on the material.  Since 
the advent of the DDT in 1989 a vast amount of scientific and historical evidence has been 
proven before the Tribunal.  There is no centrally maintained register or index of the 
previously proven historical and scientific issues, instead it is up to individual litigants who 
regularly appear before the DDT to maintain their own databases.  The sophistication of 
these databases varies from one litigant to the next. 

 
53. Integral to the success of the proposed assessment and resolution process is the need to 

have ready access to historical and scientific information previously proven in the DDT.  The 
ICA submits that the Registrar should be required to maintain an extensive and authoritative 
database of evidence given before the DDT.  The database will need to be comprehensively 
indexed to allow computer based searches of specific issues such as product supply and 
corporate history. 
 

54. The database of historical and scientific evidence should be supplemented with information 
relating to insurance arrangements of proposed Defendants. 
 

55. The database should be made available free of charge to anyone who wishes to have 
access to it. 
 

56. The cost of developing and maintaining the database should be funded by the Dust 
Diseases Board of New South Wales (“DDB”). 
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 Part B 

4 Response to Individual Issues Raised in the Issues Paper 

4.1 Issue 1 – Diagnosis 

 
57. The cost of specialist medical examination is relatively small in comparison to other costs 

associated with the litigation process.  In many cases diagnosis of a number of serious 
disease conditions based upon credible histopathology is not disputed in which case 
Defendants do not arrange an independent medical examination of the Claimant. 
 

58. Where guidance is required with respect to a specific medical condition, such as the effect a 
Claimant’s underlying heart disease will have on his or her life expectancy, Defendants have 
in the past largely agreed to arranged one medical examination on behalf of all Defendants 
thus limiting the cost and inconvenience of multiple medical examinations. 

 
59. In some instances multiple medical examinations of a Claimant are necessary.  For example 

where multiple exposures spanning many years are alleged to have occurred it is of 
considerable benefit to all parties and very often the member of the DDT charged with 
making a judicial determination, to have the benefit of a number of different histories taken 
by medical examiners.  The histories of exposure and the medical practitioners’ opinions in 
relation to apportionment of responsibility for the development of the dust related condition 
also provide considerable assistance to Defendants in multi-Defendant cases in seeking to 
resolve issues of contribution. 

 
60. Largely there has not been a culture of Defendants requiring multiple unnecessary medical 

examination of a Claimant. 
 

61. The ICA submits that in the context of a litigated claim before the DDT (as opposed to the 
claims assessment process described in Part A) there are no substantial gains to be had 
from appointing one medical practitioner to examine a Claimant on behalf of all parties. 
 
 

4.2 Issue 2 – Investigation of Exposure 

 
62. The establishment of a centrally maintained comprehensive database will in the ICA’s 

submission deliver real and significant cost savings to Claimants and Defendants in 
proceedings before the DDT. 

 
63. The unique mechanisms contained within sections 25(3), 25A, and 25B for the avoidance of 

re-litigating previously litigated issues and for the adducing of historical and scientific 
evidence previously proven before the DDT are presently underutilised.  The ability of a 
Claimant’s solicitor to identify those matters where specific issues in question have been the 
subject of historical or scientific evidence, or where indeed the issue has in fact been 
determined by the DDT, is very much dependant upon the privately held knowledge of 
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individual Claimants’ solicitors.  
 

64. The availability of a comprehensive database containing all evidence of a historical and 
scientific nature adduced before the Tribunal as well as issues determined by the Tribunal 
will significantly cut investigation and research costs.  Ideally the database will also include 
information relating to corporate history and insurance arrangements of proposed 
Defendants. 

 
65. An essential requirement of the database will be a comprehensive index system that permits 

computer based searching of specific issues.  Without such a system the ability to access 
material of interest will be little improved upon the current privately maintained databases. 

 
66. As discussed in Part A of this submission, the ready availability of a powerful database will 

be an essential tool for promoting the early resolution of claims through early assessment 
and assisted negotiation. 

 
67. The database will require constant updating as evidence relating to historical or scientific 

issues is adduced before the Tribunal or determinations relevant to section 25B are made.   
 

68. The database should be accessible to any person who seeks access to it. Further there 
should be no fee attached to the use of the database.  As noted previously, the cost of 
establishing and maintaining the database should be borne by the DDB. 

 
69. A culture of co-operation between Claimants and potential Defendants in the early exchange 

of information is an essential ingredient in securing the early assessment and negotiated 
resolution of claims.  Promoting such a culture of co-operation is best achieved through 
establishing a mechanism for the exchange of information such as that described in Part A 
of this submission rather than imposing an obligation to provide information in the context of 
pending litigation. 

 
70. The ICA submits that no cost saving will be achieved by imposing an obligation of co-

operative supply of information without also establishing a mechanism for mutual exchange 
of information coupled with a process of assisted negotiation (mediation).  
 

4.3 Issue 3 – Commencing a Claim 

 
71. The early evaluation and negotiated resolution process described in Part A of this 

submission contemplates first notification of a claim through the formal lodgement and 
service of a Claim Form.  It would be appropriate for a Claimant’s entitlement to be 
preserved from the time the Claim Form is lodged with the Registry.  Preserving a Claimants 
entitlement from the time the Claim Form is lodged removes the pressure upon Claimant’s to 
commence litigation and therefore allows time for the Claimant to participate in a process of 
early evaluation and negotiated resolution.  

 
72. If the claim can be resolved without proceeding to litigation substantial cost savings can be 

achieved for all parties. Establishing a process of early evaluation and negotiated resolution 
such as that described in Part A of this submission creates the mechanism by which 
litigation can be avoided. 
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73. As discussed above (at paragraph 35), a Claimant should not be allowed to proceed to 

litigation before engaging in and completing the mediation process. This requirement should 
be enforced by means of an automatic stay of any proceedings commenced in the DDT by a 
Claimant before a Certificate is issued by the Registrar certifying the mediation process has 
been completed. 
 

4.4 Issue 4 – Data Concerning Pre-Claim Proceedings 

 
74. Neither the ICA nor its members are in possession of any empirical data relating to the cost 

of pre-claim procedures.  Anecdotal evidence suggests that a significant amount of work is 
associated with taking instructions from a Claimant and investigating the potential of a claim.   

 
75. In formulating the appropriate remuneration for Claimant’s solicitors performing work 

associated with the process described in Part A, regard must be had to the legal work which 
is now typically carried out prior to filing a Statement of Claim. To assist this process, 
solicitors who regularly appear for Claimants in proceedings before the DDT should be 
required to furnish data in relation to the cost of pre-claim procedures to assist in the 
formulation of the cost scale to be put in place for solicitors acting for a Claimant under the 
new claims assessment process. 
 

4.5 Issue 5 – Early Settlement 

 
76. When a claim is settled as opposed to proceeding to judicial determination, the claim is 

invariably settled on an “inclusive of costs” basis.  Accordingly it is impossible for Defendants 
to know what part of the total figure paid in settlement monies is referable to the Claimant’s 
legal costs.  This said, in many instances the negotiation process sees the Claimant’s 
solicitor advising a Defendant the costs incurred to that point in time.  Through this 
mechanism Defendants have developed anecdotal knowledge of the costs associated with 
prosecuting a litigated claim. ICA members have sampled a broad range of claims and have 
generally found that Claimant’s solicitors apportion significantly less to their legal costs 
where claims are settled within a few weeks of commencement. 

 
77. The ICA and its members believe that it is axiomatic that the shorter the life of the claim the 

lower the legal cost will be. 
 

78. Historically the key factor in reducing the life of a claim has been the limited life expectancy 
of the Claimant.  It is for this reason the average legal costs of claims arising from the most 
serious conditions such as mesothelioma and lung cancer are less than the average costs 
associated with the lung conditions that are not immediately life threatening such as 
asbestos related pleural disease (ARPD). 

 
79. The importance of reducing the life of a claim in reducing legal costs is recognised by the 

early evaluation and negotiated resolution process described in Part A of the submission.  
The process will give the opportunity of early resolution to every claim for damages for dust 
diseases compensation.  The process effectively expedites the preparation which is required 
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for a Defendant to evaluate the claim.  The requirement for mandatory mediation recreates 
the dynamics of the hearing providing the impetus for an early and therefore cost effective 
settlement. 
 
 

4.6 Issue 6 – Exchange of Information 

 
80. The earlier information relating to a claim is exchanged between the parties, the earlier a 

Claimant’s entitlement can be evaluated and the earlier the possibility for resolution of the 
claim realised. As outlined above at 4.5, early resolution yields substantial savings in legal 
costs for all parties. The principle of full and frank exchange of information early in the life of 
a claim is supported by the ICA and its members. 

 
81. The proposed assessment and mediation process described in Part A of this submission 

incorporates as stage one the completion, lodgement and service of a Claim Form by a 
Claimant. The Claim Form will be comprehensive and incorporate most of the information 
required by a proposed Defendant to evaluate the Claim. The Claim Form will annex any 
substantiating documentation and its contents will be supported by a statutory declaration 
given by the Claimant (for more detail of the contents proposed see paragraph 17 above). 

 
82. While it is submitted that the benefits flowing from the completion and service of such a 

Claim Form are best realised when married to a process of mandatory mediation as 
described in Part A of this submission, if mediation is not embraced by the Review process, 
then it is submitted that the Claim Form mechanism should still be implemented as the most 
effective means of bringing about the early exchange of claim information between the 
parties. 

 
83. It is submitted that the completion and service of the Claim Form should ideally take place 

before a Statement of Claim is filed to allow an opportunity for a proposed Defendant to 
resolve a claim before the costs associated with the litigated process are incurred. A 
reasonable time frame should be afforded the proposed Defendant(s) to consider the 
contents of the Claim Form and to allow the completion of Defendant(s) enquiries. For the 
more urgent conditions this would be a minimum of seven days, for the less urgent 
conditions, six weeks would be an appropriate time frame. 

 
84. It is acknowledge that a typical dust diseases claim will involve allegations of exposure that 

will be said to have taken place many years before hand. Additionally a typical Claimant will 
be advanced in years and in many cases severely affected by the dust related condition or 
the medication prescribed to alleviate the symptoms of the condition. In these circumstances 
it can be expected that comprehensive information relating to a Claim cannot be assembled 
completely in the initial consultations between a Claimant and their Solicitor. Some 
information, most particularly the finer detail of dates times and locations of exposure can be 
expected to come to light over a period of time. Therefore where the information in question 
was not known at the time the Claim Form was completed by a Claimant or their solicitor, it 
would be unfair to impose any penalty upon a Claimant for not including that information in 
the Claim Form and then later seeking to rely on the information in question or seeking to 
adduce evidence in relation to it at a hearing before the DDT. 
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4.7 Issue 7 – Settlement Conferences and Alternative Dispute Resolution 

 
85. As discussed above, there is little empirical data available as to the legal costs incurred by a 

Claimant’s solicitor in prosecuting a claim and a Defendant’s knowledge of a Claimant’s legal 
costs is essentially confined to anecdotal evidence obtained during the course of settlement 
negotiations. Generally it has been the experience of ICA members that the costs 
component sought to be recovered by a Claimant’s solicitor varies between resolution early 
in the life of a claim and resolution at the hearing, with lower costs incurred when the matter 
settles earlier in the life of the claim. 
 

86. Similarly, the legal costs incurred by a Defendant are reduced if a claim is settled prior to the 
hearing.  

 
87. It is clear that a cost saving can be achieved by settling a claim prior to hearing. However, 

questions arise as to whether the existing forums for early resolution and the time frame in 
which they take place achieve the best available savings. 

 
88. The ICA and its members believe that the Issues and listing Conferences (“ILC”) currently 

appointed by the DDT are held too late in the course of the litigated proceedings to yield the 
best available cost savings. 

 
89. The ILCs currently appointed by the DDT are held at a point in time when much of the pre-

trial preparation is completed. While this certainly means that the parties are well equipped 
in terms of their knowledge of a Claim, it also means that there is only marginal further cost 
to be incurred between the ILC and the hearing. This occurs in a context where certain 
advantages accrue to the parties by waiting until the day of the hearing to renew settlement 
discussions. By waiting until the hearing, the Claimant and the Defendant are afforded the 
opportunity to further investigate information learned at the ILC and to assess their positions 
accordingly. The Hearing also allows the Defendant the opportunity to hear from the 
Claimant in person through his or her oral evidence, affording an opportunity to assess a 
Claimant’s presentation and credibility and to obtain a formal record of evidence to be used 
in later prosecution of claims for contribution. 

 
90. To achieve greater cost saving and to increase the rate of resolution, settlement forums 

need to be fixed at earlier points in time than the current ILC’s. This said it is essential a 
Defendant be in possession of all the information that the Defendant believes it necessary to 
have in order to evaluate the claim and if appropriate resolve the claim. 

 
91. The completion of the Claim Form (previously described at paragraph 17 above) will ensure 

that the information necessary to evaluate a claim is available at an earlier stage than is 
currently the case, allowing ILC’s to be appointed before substantial costs are incurred in 
preparing for hearing. 

 
92. Furnishing the DDT with power to impose penalties (cost or otherwise) upon a party leaving 

issues in dispute will not necessarily improve the resolution rate prior to hearing. The fact 
that the DDT already has the power to require admissions is demonstrative of this fact. 

 
93. It is well recognised that the exigencies of the everyday often prohibit parties getting 

together to resolve a claim. Accordingly, providing a forum for early resolution is essential. 
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While the ICA and its members consider an ILC, mediation, conciliation or pre-trial neutral 
evaluation are all appropriate forums, mediation is considered to be the most effective forum 
in an environment where most parties are experienced litigants.  

 
94. Whichever forum for early resolution is chosen, such a forum can only be effective where 

there has been the necessary exchange of information and opportunity for evaluation prior to 
the forum being convened. 

 
95. The early evaluation and negotiated resolution process described in Part A of this 

submission puts in place a mechanism for the early exchange of relevant claim information, 
prescribes a time frame for evaluation and forces the parties to mediation. Only those claims 
that are genuinely not suited to early settlement proceed to litigation before the DDT.  

 
96. For the resultant claims that are litigated, the parties will have access to more information 

than they currently have and therefore be in a better position to “narrow” the issues in 
dispute at the ILC appointed by the DDT.  

 
97. Many of the existing claims for contribution contain common issues which when resolved for 

one matter will allow negotiated resolution of many matters in their class. The “running list” 
for Cross Claims proposed to be held in the DDT during the course of 2005 could resolve 
many of the contentious issues. Steps should be taken by the Registrar of the DDT to 
identify those Cross Claims involving common issues of fact or law and to then group those 
Cross Claims by class. A program of conferences with the legal representatives of the most 
commonly named litigants would assist the Registrar in completing the task of grouping.  

 
98. Once identified by class, a single cross claim representative of the class should be identified 

for hearing as a “test case”. The matters remaining in the class could be the subject of a 
program of commercial mediation to be appointed at the conclusion of the hearing of each 
“test case”.  

 

4.8 Issue 8 – Offers of Settlement and Cost Penalties 

 
99. In many cases before the DDT Claimant’s are afflicted by serious conditions which radically 

reduce their life expectancy. In these circumstances, the progress of the claim before the 
Tribunal is carefully managed by the presiding member. A matter that had been set down for 
hearing in six weeks time can be brought forward for hearing in three days time following 
deterioration in the Claimant’s condition. In these circumstances, the use of Offers of 
Compromise regulated by Part 22 of the Supreme Court Rules (as adopted by the DDT) is 
inappropriate.  

 
100. In order to obtain some protection for their legal costs, practitioners conducting litigation 

before the DDT have favoured the use of Calderbank letters over the use of Offers of 
Compromise, primarily because such letters can be tailored to incorporate time frames for 
acceptance significantly less than those contemplated in Part 22 of the Supreme Court 
Rules. 

 
101. While offers made pursuant to the principle in Calderbank v. Calderbank have been of some 

utility, the difficulty for practitioners is that the principle confers an unreliable discretion upon 
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the presiding judicial officer. 
 

102. The DDT Rules should be amended to allow the use of Offers of Compromise with flexible 
periods for acceptance, but with defined cost penalty consequences. 

 
103. Cost penalties should be significant so as to promote serious consideration of the offers 

made. For example, the following might apply: 
 

(i) If a Claimant makes an offer which is refused, and the Claimant does as well 
as, or better, at trial the Claimant will be entitled to indemnity costs from the 
commencement of proceedings. 
 

(ii) If a Defendant (or Defendants) makes an offer which is refused or not 
accepted within the given time frame and the Claimant does not better their 
position, the Claimant will not be entitled to costs from the commencement of 
proceedings to the date of the offer and then after the offer, must pay the 
Defendant or Defendants costs. 

 
104. A requirement to make mandatory offers of settlement is easily frustrated and is of little 

practical use and is therefore not supported by the ICA or its members. 
 
 
STREAMLINING LEGAL & ADMINISTRATIVE PROCEDURES 
 

4.9 Issue 9 – Request for Particulars 

 
105. The ability to request further and better particulars of a claim are an essential mechanism in 

a Defendant developing an understanding of the claim that a Defendant is required to meet 
as well as obtaining protection for costs if a Claimant subsequently opens with a case well 
beyond that particularised. Unfortunately the practise has developed whereby a Defendant 
or Defendants submit an extensive list of questions to a Claimant’s solicitor. Typically the list 
may extend to over 100 questions and sub-parts. In some cases the list may extend to over 
200 questions and sub-parts. Most experienced practitioners will readily concede that the 
questions asked are “stock standard” and do not in any way focus upon the issues seriously 
in dispute in the particular matter at hand.  
 

106. Many of the questions submitted to a Claimant’s solicitor seek details of the Claimant’s 
medical and employment history. The need to ask many of these questions would be 
obviated if there was full and frank disclosure of the Claimant’s medical and employment 
history. Disclosure would ideally be made by way of completing a document such as the 
Claim Form described in paragraph 17 and completion of an authority signed by the 
Claimant allowing Defendant’s and their solicitor’s access to a Claimant’s medical records. 

 
107. If such a document setting out a Claimant’s medical and employment history and providing 

an authority to access medical records were provided to Defendants or proposed 
Defendants, then the DDT Rules could be amended to limit the number of questions that 
may be asked in a request for further and better particulars to 10 or 20 questions (including 
sub-parts), forcing Defendants and their solicitors to focus upon the issues seriously in 
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dispute. Such a limitation would limit the significant legal costs associated with administering 
lengthy lists of questions and the even more significant costs entailed in responding to them. 

 

4.10 Issue 10 – Discovery & Interrogatories 

 
108. Discovery has been an important forensic procedure for litigants seeking to establish a 

range of important issues such as supply of products or a Defendant’s knowledge of the 
dangers associated with exposure to noxious dust. Most regular litigants rely on the same 
list of discovered documents from one case to the next. Rarely are these lists added to or 
modified. Procedures exist within the Rules of the Tribunal for regular litigants to file a 
“standard list of documents” with the Registry of the DDT. The procedures are rarely utilised 
by regular litigants. Ideally the Rules of the DDT should be amended to include a cost 
incentive for regular litigants who file a “standard list of documents” with the Registry of the 
DDT. Such a cost incentive could include a provision whereby the Claimant’s solicitor would 
only be allowed to recover a minimal allowance for “perusing and inspecting” a standard list. 
 

109. While it is acknowledged that interrogatories are an essential tool in allowing a Claimant to 
prosecute their claim in the DDT, the practise has developed whereby Claimant’s solicitors 
routinely administer over 200 (including sub-parts) interrogatories upon a Defendant. As 
most cases involve multiple Defendants a typical matter before the Tribunal could see 
between 400 and 800 interrogatories administered by a Claimant’s solicitor. One can very 
easily appreciate the substantial legal costs associated with administering such a vast 
number of interrogatories.  

 
110. Once again it will be readily conceded by most experienced practitioners conducting matters 

in the DDT that most of the interrogatories administered in any given matter are if not “stock 
standard” at least formulaic.  

 
111. The Rules of the DDT should be amended to impose a restriction upon the number of 

interrogatories administered in any given matter. A limit of between 30 and 50 interrogatories 
(including sub-parts) would serve to focus attention upon those issues that genuinely require 
specific attention. 

 
112. In some cases both Discovery and Interrogatories are only ordered to take place after the 

ILC has taken place. This practice should be expanded to include all matters before the 
Tribunal. 
 

4.11 Issue 11 – Subpoenae 

 
113. The ability to request the issue of a Subpoena for Production is an important forensic tool for 

both Claimants and Defendants. 
 

114. Limiting the number of Subpoena issued at the request of parties will bring a small but 
significant saving in legal and administrative costs. Typically most Subpoenas are served 
upon the Secretary of the DDB and medical practitioners who have provided treatment to a 
Claimant. 
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115. The provision of an authority to release confidential records signed by a Claimant to a 

Defendant would obviate the need for the issue of a large number of Subpoena. 
 

116. Ideally the authority could be provided as part of the detailed Claim Form described above at 
paragraph 17 above. Provision of this information and the authority to access the 
confidential records prior to the commencement of litigation will substantially enhance the 
opportunity to evaluate a claim afforded to a proposed Defendant prior to litigation and thus 
substantially enhance the prospects of resolving the claim prior to litigation. 
 

4.12 Issue 12 – Tribunal’s Streamlined Procedures 

 
117. The existing provision contained within Section 25 for the DDT to receive historical and 

general medical evidence adduced before the DDT in previous proceedings is appropriate 
and should be retained without amendment. 
 

118. The existing provision contained within Section 25A for the DDT to receive evidence in 
respect of material obtained under discovery or by way of interrogatories in previous 
proceedings before the DDT should be amended to remove the requirement for consent 
contained within Section 25A (1)(b)(i). In the interests of reducing costs, evidence that is 
adduced before the DDT should be widely available through a centrally maintained database 
(see paragraphs 52 to 56 above). The existing provisions requiring consent are inconsistent 
with the notion of allowing all interested parties access to a centrally maintained database of 
evidence previously adduced before the DDT. 

 
119. The existing provision contained within Section 25B limiting re-litigation of issues already 

determined before the DDT is appropriate and should be retained without amendment.  
 
 
EXPERT WITNESSES 
 

4.13 Issue 13 – Use of Expert Witnesses 

 
120. In proceedings before the DDT the expert witnesses retained generally fall in to four 

categories.  
 

121. Medical experts are retained to provide opinions in relation to diagnosis, life expectancy, 
treatment options and whether the particular dust related condition can be attributed to a 
particular exposure. 

 
122. Forensic Accountants are retained to provide opinions in relation to past and future 

economic loss and loss of superannuation. 
 

123. Occupational hygienists are retained to provide opinions in relation to whether a particular 
alleged exposure could have been causative of a particular condition and whether, at the 
given point in time, such exposure should have been guarded against. Opinions will also 

Insurance Council of Australia  Page 19 



ICA Submission to the NSW Review on Legal and Administrative Costs in January 2005 
Dust Diseases Compensation Claims 

often be given as to whether, at a given point in time, the means existed to guard against the 
particular level of exposure. 

 
124. Occupational Therapists are retained to provide opinions in relation to therapeutic and care 

needs, the need for housing modifications and the cost of these. 
 

125. The evidence of Forensic Accountants is only used in the most complex claims for economic 
loss such those in which a Claimant had operated a substantial commercial enterprise prior 
to the onset of his or her condition. It is not thought that the current practices of litigants 
before the DDT in retaining Forensic Accountants requires intervention 

 
126. With respect to medical witnesses, the submissions previously made in paragraphs 57 to 61 

are repeated. It is not thought that the current practices of litigants before the DDT in 
retaining medical experts requires intervention.  

 
127. If the Review embraces the claims assessment process described in Part A of this 

submission, the desirability of appointing an agreed medical expert to provide his or her 
opinion in relation to a disputed diagnosis at the pre-litigation stage is discussed above at 
paragraphs 30 to 34. 

 
128. Extensive evidence from Occupational hygienists has been adduced before the DDT in 

relation to historical and scientific matters relating to dust exposure. Much of this evidence is 
now regularly relied upon under Section 25 (3) of the Dust Diseases Tribunal Act. It is of 
infrequent occurrence that an Occupational hygienist is retained by a party to provide 
specific opinion on exposure issues which have not been the subject of previous evidence. 
The facility to retain an occupational hygienist to provide such evidence should be retained 
so as to ensure the body of material available pursuant to Section 25 (3) continues to 
expand. Accordingly it is not thought that the current practices of litigants before the DDT in 
retaining occupational hygienists requires intervention. 

 
129. The majority of claims proceeding to litigation before the DDT see an Occupational Therapist 

retained by the Claimant to provide his or her opinions in relation to therapeutic and care 
needs, the need for housing modifications and the cost of these. In most cases Defendants 
will also retain their own Occupational Therapist to assess the Claimant in their home 
environment and to comment upon the recommendations made by the Occupational 
Therapist retained by the Claimant. In many respects the recommendations do not vary 
markedly. In many respects the recommendations accord with the recommendations made 
by medical experts. 

 
130. A cost saving could be secured by either eliminating or reducing the use of expert opinion 

from Occupational Therapists.  
 

131. The use of such expert opinion could be eliminated by seeking recommendations for 
therapeutic and care needs from the medical practitioners already retained by the Claimant 
or the Defendants. A reduction could be achieved by the DDT appointing an agreed expert 
from a panel of Occupational Therapists to prepare a report as to therapeutic and care 
needs of a particular Claimant. The cost of the appointed expert should be borne equally 
between the Claimant and the Defendants. 
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CONTRIBUTION PROCEEDINGS AMONG DEFENDANTS 
 

4.14 Issue 14 – Streamlining the Process for Contribution Disputes 

 
132. The practice has developed whereby claims for contribution are severed from the Claimants 

proceedings to be heard at a later time. The philosophy behind the severing of claims for 
contribution was to ensure determination of a Claimant’s principal proceedings was not 
delayed by extensive argument relating to claims for contribution. 
 

133. Once the claims for contribution were severed from the principal proceedings the impetus 
inherent in Claimant’s need to resolve his or her claim before their demise was also lost to 
the claim for contribution. Consequently a large back log of contribution claims has built up. 
On the most recently available figures (30 June 2001) some 810 claims for contribution were 
awaiting determination. 

 
134. While it is acknowledged that the primary consideration of the DDT in allocating the 

resources available to it should be to ensure a Claimant’s entitlements are determined 
before their demise, the commercial need of Defendants to resolve claims for contribution 
must also be recognised. In this regard, it is submitted that claims for contribution should 
only be severed from the Claimant’s principal proceedings where there is a substantial 
degree of urgency associated with determining the Claimant’s entitlements. In all other 
cases the claims for contribution should be heard at the same time as the Claimant’s 
principal proceedings. Hearing the claim for contribution at the same time preserves the 
impetus to determine the entire matter and gives the cross Claimants and cross Defendants 
the benefit of the Claimant’s evidence on relevant matters. 

 
135. As discussed at paragraph 97 above many of the many of the existing claims for contribution 

contain common issues which when resolved for one matter will allow negotiated resolution 
of many matters in their class.  The submissions set out in paragraphs 97 and 98 are 
repeated.  
 
 
REDUCING LEGAL COSTS & DISBURSEMENTS 
 

4.15 Issue 15 – Data Concerning Legal Costs 

 
136. It is acknowledged that the majority of matters resolve by way of negotiated settlement and 

that the settlements are invariably on an “inclusive of costs” basis. Accordingly no reliable 
data exists in relation to the legal professional costs and disbursements levied upon 
Claimants by the solicitors who act for them in proceedings before the DDT. Some anecdotal 
information exists which is not sufficiently reliable to incorporate in this submission. 
 

137. Future Reviews would be greatly assisted if access were available to reliable records of 
legal professional costs and disbursements charged in respect of any given type of claim. 
The Rules of the DDT should be amended to ensure settlements identify legal costs 
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separately from damages awards. The establishment of a centralised register of the costs 
levied would enhance the ability of future Reviews to access this information. 

 
138. A number of ICA members have conducted a sample of legal costs incurred in respect of 

defending certain classes of claim. The information extracted appears below: 
 
(i) 

Injury Type Average days to payment 
of settlement 

Average Costs 

Mesothelioma 90  $18,500.00 
Asbestosis 135 $15,500.00 
Silicosis 147 $10,500.00 
Lung cancer 197 $16,000.00 

 
(ii)  

Injury Type Less than 3 
months 

Between 3 & 
12 months 

Greater than 
12 months 

Mesothelioma $20,000.00 $20,000.00 $13,000.00 
Asbestosis $15,500.00 $12,500.00 $30,500.00 
Silicosis $7,000.00 $10,500.00 $15,000.00 
Lung cancer $11,500.00 $20,500.00 $12,500.00 

 

4.16 Issue 16 – Regulating Legal Costs 

 
139. The amount of work associated with prosecuting a claim before the DDT can vary greatly 

from one matter to the next. There are many variables to be contemplated in determining 
what work is reasonable necessary to bring a case to hearing. In some instances exposure 
can be from a discrete known source at a point in time where memories are still relatively 
reliable. In other instances there might have been multiple exposures across many different 
locations with many different employers spanning many years. One can readily see that the 
two different types of case will require substantially different preparation to bring the matter 
to trial. For these reasons it is recognised that it would be inappropriate to seek to impose 
fee scales or event based costing for prosecuting matters to trial before the DDT. 
 

140. The hourly rates levied in respect of professional work should reasonable reflect the 
commercial cost of undertaking the work with the addition of a reasonable profit margin. 
Deregulation of legal costs has however seen some practitioners seek to charge hourly rates 
which do not reflect these parameters.  

 
141. The hourly rates levied in respect of professional work should be capped at an amount that 

reasonably reflects the commercial cost of undertaking the work with the addition of a 
reasonable profit margin. The Government has recently reviewed the legal costs charged in 
claims for work injury damages and has set a maximum hourly rate of $250.00. The ICA and 
its members submit that such a rate would also represent fair and reasonable remuneration 
for practitioners conducting claims before the DDT. 

 
142. The contents of paragraph 139 above are limited to the prosecution of litigated claims before 

the DDT and do not apply to the process of assessment, evaluation and mediation described 
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in Part A of this submission. Such a process is ideally suited to a regime of event costing 
where the tasks required to prepare a claim for mediation can be reliably estimated.  

4.17 Issue 17 – Cost Assessment 

 
143. A bill of costs should only proceed to assessment where there is a dispute between the 

parties in relation to the reasonableness of the costs sought to be charged. 
 

144. It is acknowledged that many of the practices and procedures of the DDT are specialised. It 
is unreasonable to expect a costs assessor unfamiliar with the specialised requirements of 
the DDT to realistically asses the reasonableness or otherwise of any given attendance 
claimed in a bill of costs. 

 
145. Cost assessment should be carried out by a person equipped with the specialised 

knowledge of the practices and procedures of the DDT. The task of conducting assessments 
might be assigned to the Registrar of the Tribunal or to an agreed panel of commercial cost 
assessors. 
 
 
NOMINAL DEFENDANT 
 

4.18 Issue 18 – Reducing Legal Costs for Extremely Difficult Claims 

 
146. In many instances the primary source of dispute centres on the source of a Claimant’s 

exposure to noxious dust. The difficulties faced by a Claimant in identifying the source of 
exposure are acknowledged. Conversely the Claimant who has sustained exposure outside 
the jurisdiction must be recognised as having no entitlement to damages under our common 
law system.   
 

147. Preserving the common law assessment of liability for damages requires identification of 
exposure. 

 
148. There is no evidence to suggest that significant numbers of Claimants have gone 

uncompensated through their inability to identify the source of exposure to noxious dust. 
 

149. Insurers have managed their reserves in reliance upon the maintenance of common law 
principles of liability and contribution from manufacturers and suppliers.  

 
150. In the absence of any compelling evidence that large numbers of asbestos disease suffers 

are going without compensation, the establishment of a nominal defendant scheme requiring 
regulated contributions from regular litigants is not justified. 
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